Build, Operate and Transfer (BOT) represents a long term partnership of the government and private sector. In BOT project, either the government or a private sector identifies a need for a development project. The philosophy in BOT contract begins from the increasing infrastructural needs in all areas and with a limited budget, government are required to commit the duties and functions state governance so that the concept of BOT give a solution through a partnership with the private sector. The government then gives a concession to the private sector to build the project and operate it for a fixed period years, after the period ended, the building shall be transferred to the government. Through BOT, the country is able to gain asset without government spending while maintaining a measure of regulatory control over the project. BOT permits the government to use private sector fund to finance public infrastructure development. The main issues elaborated in this article are the legal principle in the formation of BOT contract and the legal principle in the performance of BOT contract. There are two results; firstly, in the formation of a BOT contract, the principles of partnership and the principle of transparency should be emphasized. Secondly, in performance of the BOT contract, the principle of risk management and the principle of proportionality should be clearly stated in the rules and legal norms. Keywords: Principles of Contract Law; Government Contract; BOT Contract.
Introduction
Efforts to carry out equitable development in all areas on both state and region are demonstrated through the government contract as one example of contract that developed very dynamicly and become a routine practice.
1 For government contracts, the government is obliged to provide the needs of its people in the form of goods, services and infrastructure development. Contracts made not in the framework of procurement of goods and services are Non-Procurement contracts. 2 In connection with the establishment of infrastructure, it has been commonly used the Public Design, Build, Finance and Operate (DBFO) and so on.
To improve the welfare of the people in terms of public services and the lack of funds in the state budget, the government needs alternative in financing, one of them is by offering cooperation to the private sector in order to participate in infrastructure supply sector. This private participation can be directed to projects that require substantial funds such as the construction of toll roads, dams, and construction of shopping centers, airport expansions, and power plants. The contract commonly used by the Government of Indonesia to implement the project is through a BOT contract, for example in a contract between PT Pembangunan Jaya Ancol and PT Sea
World Indonesia in developing tourist rides, Surabaya City Government with PT Gala Bumi Perkasa in establishing market facilities and Tarakan City Government with PT Gusher in building Grand Tarakan Mall.
The BOT contract is a non-procurement contract for public services carried out by the government with private parties. For BOT contracts, both government and private parties engage as parties in contractual relationships. BOT contract is a form of management of state property/land in the form of land by BOT partners by way of establishing the building and/or facilities and facilities, then operated within certain period of time agreed upon and after the expiration of the contract period will be handed back to the Government. to the prohibition of placing BOT objects while the percentage used in BOT financing is 30% (thirty percent) using an investor share and 70% (seventy percent) using bank loans, also related with contributions that must be fulfilled by BOT partners as well as the form of government guarantees to be provided to BOT partners. 
19/2015).
BOT contracts are contracts with high risk level and require substantial funds and careful consideration, but until now there has been no strict legal regulation on BOT. To overcome this, a legal principle is needed not only as a basis for solving legal problems but also as an ingredient in the formation of the rule of law, so the BOT contract must be based on the principle of law.
Based on the above description and legal issues, it is understood that BOT Contracts are increasingly in demand in order to provide infrastructure for increasing public interest in various fields. Increasing these needs, the legal issues related to the BOT contract are also increasingly diverse. In order to find answers to the diversity of legal issues, in this study will analyze the legal principles in the formation and execution of contract builds to hand over BOT. Based on the background described above, in this research is divided into two legal issues and issues to be investigated is the first, the legal principle in the formation of BOT contracts; and secondly, the Legal Principles in the execution of the BOT contract.
Legal Principles in the Formation of Build, Operate and Transfer (BOT)

Contract
According to A. Yudha Hernoko a rule or norm in essence has a philosophical basis and foundation or principle as his spirit. Through the principle of law, legal norms change its nature to be part of an ethical order in accordance with the value of society so that the principle of law is the foundation that supports the strength of a legal norm.
4 For the establishment of contracts, it must meet the requirements of contract validity as referred to in Article 1320 BW namely the existence of agreement between the parties, the ability to make an engagement, a certain matter and a lawful cause. In connection with the BOT contract, namely in the functioning of state administration and regional government, the government binds itself to a contractual relationship by observing the principles of contract law in order to be accepted in the legal constellation. The principles of contractual law that put forward include the principles of freedom of contract, the principle of consensualism, the principle of good faith, the principle of contracting power (Pacta Sunt Servanda), the principle of justice and proportionality.
In the essence, BOT creates a contractual relationship between the Government In Indonesia, the BOT contract is a non-procurement contract within the framework of public services conducted by the government with private parties.
Associated with the BOT definition, Hitoshi Leda states that:
"BOT (Build, Operate, Transfer): Private company finance itself, build facilities, manages and operates the facilities for a specifield period (some ten years) and then transfer these to a public organ upon completion of capital recovery, since the facilities are transferred after most of the depreciation has progressed, the public business entity has an advantage where the budget scale for the transfer can be reduced".
13
While Sidney M. Levy who gives an overview related to the concept of BOT is:
"The BOT Approach, sometimes referred to as BOOT (Build, Own, Operate, Transfer) involves the assembling of private sponsors, usually consortium of private companies, to finance, design, build, operate and maintain some form of revenue producing infrastructure project for a specific period. At the end of this concessionary period, when it has been estimated that all investment costs have been recouped from user fees and a profit turned, title to the project passes from the private consortium to the host government".
14
The United Nations Industrial Development Organization also provide a devinition related to BOT:
15 "BOT is the terminology for a model or structure that uses private investment to undertake the infrastrucure development that has historically been undertaken by the public sector. In a BOT project, a private company is given concession to build and operate a facility that would normally be built and operate by the government. The private company is also responsible for financing and designing the project. At the end of the concession period, the private company returns ownership of the project to the government (although this need not to be the case)".
In Build Operate and Transfer is the utilization of regional property in the form of land by another party by establishing the building and/or facilities and facilities, then utilized by other parties within a certain period which has been agreed, for subsequent to be handed back the land along with the building and/or the following facilities facilities after the expiry of the term. This is nothing but to protect the wealth of the country in order to meet the welfare of society/public.
16
With regard to the selection of BOT partners, it should be carried out by promoting the principle of fair competition without prejudice to prudential principles since the objects of the BOT are state/regional assets. In Indonesia, the selection of partners in the BOT contract is stipulated through a tender and the contract takes 
2.
Operate, that is with respect to Article 46 PP. 27/2014, the operation of the BOT contract is a grace period given by the government to private parties to operate and manage BOT objects to obtain economic benefits over a period of time, up to 30 years. Not only does it operate but the private sector also cares for the BOT object and is fully responsible for its maintenance costs. During the BOT contract, the government also obtains economic results in accordance with agreements and BOT objects in cooperation between the Government and private parties is the state/land assets in the form of land. For the duration of the contract, the results of the operation of BOT objects shall be used directly for the implementation of duties and functions of the Central/Regional Government of at least 10% (ten percent) as stated in Article 36 paragraph 4 of PP. 27/2014.
3.
Transfer, that at the time of expiration of the contract, the BOT partner is obliged to transfer back BOT objects which are state/regional assets to the Government after the audit by the Government Internal Supervisory. 17 The submission of the BOT object automatically also assigns the Building Use Right attached to the BOT object from the private party to the Government. This principle also aims to protect the state finances from the incidence of losses. Management, so as to provide maximum benefits and benefits and to suppress the emergence of high risk for the parties in BOT Contract.
Legal Principles in the Implementation of Build, Operate and Transfer
Contracts
In the perspective of the Law of Obligations, the implementation of contractual obligations is closely related to payments. While in BOT Contracts, in connection with the implementation of contractual obligations, the government is required to guarantee matters relating to legal instruments for the smooth running of the BOT project and shall be entitled to recover BOT objects and receive income from private parties for the utilization of BOT objects. This is certainly in line with the concept of proportionality principle carried by Agus Yudha Hernoko with emphasis on contractual justice underlying the exchange of rights and obligations of the parties in accordance with the proportion and/or burden/part that serves to maintain business continuity, in this case between the government and the private sector. 18 Whereas in the perspective of the private sector, in the execution of the BOT contract is entitled to make changes to the BOT object where necessary. 19 As for the financing for the execution of the BOT project must be submitted by the private party and/or has been obtained at the latest within 12 (twelve) months after the private party signed the BOT Contract.
At this stage of contract implementation, all terms and conditions in the contract must be carried out with full responsibility so as to truly achieve the objectives of the contract. Cooperation between the government and private parties using the BOT model is also associated with the payment of contributions and maintenance of the In the event of a delay in completing the construction project, consideration should be given to fines and/or compensation or to request performance bonds at different levels.
2. Cost Risk, Exeeding the original estimation.
To overcome this, in the contract should be agreed a definite cost or cultivated for the risk is borne by both parties.
but may use insurance alternatives to address such unexpected risks.
Political Risk
In theory, political risk can be government actions or deeds (project disruption caused by adverse acts of government) that can hinder the running of the BOT project. Political risk consists of three parts, namely:
a. Traditional political risk, in the form of corporate takeovers with or without compensation known as the nationalization of the project company's assets or new tax rules that are detrimental to the prospects for economic growth of the BOT project.
b. Regulatory risk, in the form of regulatory changes that are detrimental to the BOT project, eg the opening of a new sector that brings much competition.
c. Quazi-commercial risk, in the form of contract termination by the Government or the existence of changes in government planning and so on.
For some infrastructure projects it is possible to require additional facilities and infrastructure such as road projects, electricity, and telecommunications.
Therefore, in the BOT Contract should include also assurances that the project will be equipped with facilities and infrastructure and maintenance.
When considered in a contractual relationship, there are 6 (six) ways to manage or control risk, among others: 21 a. Risk Avoidance, which is a condition for not doing activities that contain risks at all. If it is decided to continue to do so it must be considered the potential benefits and potential losses to be generated; Based on the above matters, it is understood that the implementation of the BOT contract is not spared from the risks, whether faced by the government or the risks to be faced by private parties as BOT partners. So that the principle of risk control and management is present in order to control and/or reduce the level of risk in the BOT project by conducting risk assessments, developing risk management and mitigation strategies in contractual relationships between government and BOT partners.
Conclusion
In essence, the presence of BOT is in order to improve the welfare of the people, realizing the provision of infrastructure in various fields and get around the limitations of APBN/APBD through the utilization of state assets/regions in the form of land. Associated with legal principles and norms in the formation of BOT contracts are the same as the establishment of private contracts in general, but which is the basic principle in establishing the BOT contract is the principle of partnership and transparency in the selection of BOT partners.
In the implementation phase of BOT contract which is classified as high risk due to the BOT partner is obliged to finance the full implementation of the BOT project, but the BOT object which is the asset of the country/region can not be guaranteed as Considering that the BOT contract is one of the regular contracts in the framework of infrastructure provision, it is necessary to revise the existing legal regulation related to BOT contract, especially PP No 27.2014 so as to frame business activities fairly and proportionally. To ensure legal certainty in Indonesia and to learn from other countries that have established the BOT Law, it is also necessary to have legislation or a firm legal instrument on BOT.
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